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Recently, I discussed a legal dilemma with a client who 

otherwise is a very intelligent and diligent person. Although he is 
knowledgeable and experienced in his profession, he had found 
himself trapped in a lease agreement that may possibly result in 
thousands of dollars in damages. Unfortunately, I have 
encountered many individuals who have ended up in the same 
predicament due to a certain lack of knowledge of the guidelines 
concerning commercial leases.   
 

At the outset, it should be stated that commercial leases 
are separate and distinct from residential leases. Ignorance of the 
differences between commercial leases and residential leases can 
cause entrepreneurs to make bad leasing decisions. First 

commercial leases are not subject to most consumer protection laws that cover residential 
leases. Therefore, certain laws that protect residential tenants do not apply to commercial 
tenants since the laws tend to have a higher expectation of responsibility and comprehension 
from commercial landlords and tenants. Second, most leased commercial spaces involve 
complicated issues such as environmental impacts, shared assessments/surcharges, and 
legally recognized commercial entities like franchises or licensed businesses. For example, 
renting premises for use as a franchised gas station incorporate franchise agreements, legal 
liability for any environmental damages, as well as payment of assessments to local 
government authorities. In case of a problem, a finely drafted commercial lease agreement 
can relieve certain tenants from having to incur liability due to the fault or negligence of 
others. Third, since the premises are being used to generate profits for both the landlord and 
tenant and must conform to specific business requirements, commercial leases tend to be 
subject to more negotiation than residential leases. Lastly, commercial leases are legally 
binding contracts with large security deposits and guarantees attached, making the possible 
“breaking” of the leases very difficult and expensive.  
 

Prior to signing and entering into a commercial lease, it is critical that prospective 
tenants seek the advice of an experienced attorney to avoid considerable issues and/or 
monetary losses later. It is not uncommon to find a commercial space landlord attempt to 
pressure a prospective tenant into signing a commercial lease agreement without consulting 
an attorney. Regardless of any time constraints or pressure tactics used by unscrupulous 
landlords, prospective tenants should always review even the simplest lease agreement with 
counsel so that disputes or losses can be avoided. An attorney familiar with commercial 
leases can help avoid many of the usual pitfalls that business owners face, such as the 
following:   
 

1. Length of lease, renewals and terminations: if a high-visibility location of the 
premises is the priority for a business owner, then he/she should be prepared to pay a higher 
lease payment and may want to consider a longer lease term to protect its long-term stay in a 



favorable location. However, if a business is a start-up and the profitability is questionable, it 
may be better for the tenant to negotiate a short-term lease with options to renew.  
 

2. Location of the leased premises and/or square footage of the occupied space and 
common areas: the lease agreement must clearly state the exact location of the leased area 
and the exact square footage that is being allotted to the tenant. The lease agreement should 
also impose restrictions on the landlord’s ability to force a tenant to change location in a 
commercial space such as a shopping mall since a changed location may result in less 
visibility and profit losses for the tenant.  
 

3. Construction, improvements, modifications, and maintenance of the premises: 
many commercial leases are drafted in a very tricky manner by attorneys who work for multi-
state commercial landlords. Clauses concerning construction, improvement, modifications, 
and maintenance should be very clear as to who pays for what and when the payments shall 
be made. Also, special attention should be given to penalties incurred due to unreasonable 
delays and possible termination of the lease if delays are extensive.   
 

4. Assignments and sub-leases: many leases are very vague when it comes to 
assignments and sub-lease agreements. Prior to entering into a commercial lease agreement, 
it is prudent to review any and all future plans for lease assignments and sub-leases to avoid 
later disputes.  
 

5. Mediation and/or litigation: unlike many years ago, commercial leases today 
include clauses for possible mediation between the parties, whereby landlords and tenants 
can try to resolve disputes through mediation. Special attention should be given to any 
jurisdictional limitations placed in the lease agreements so that undue hardship is not placed 
on a tenant in an effort to resolve disputes.    
 

6. Personal guarantees: it is shocking to realize that every day hundreds of business 
owners sign and enter into commercial lease agreements that include personal guarantees 
that allow landlords to hold the business owners personally liable for the damages assessed 
in commercial lease dispute. For example, many shopping mall landlords coerce 
unsuspecting tenants to execute personal guarantees on alleged breaches by the tenants that 
are valid for upto ten years and cover the tenant’s personal assets as collateral. Such 
extensive personal guarantees can result in hundreds of thousands in damages against the 
tenants that can be avoided.    
 

Experience in commercial leases indicates that although many landlords maintain an 
attitude with prospective tenants that the terms of a lease are not negotiable (“take it or leave 
it”), a competent attorney can negotiate favorably on behalf of a prospective tenant. 
Although the local market conditions may affect the degree to which a landlord may 
negotiate the terms of a lease such as rental amounts and improvements to the premises, 
most commercial leases should be modified to meet the needs of particular tenants. As it 
may be true for general health that an ounce of prevention is better than a pound of 
medication, it is true for commercial leases. Before entering into a commercial lease 
agreement, it is best to review the rights and responsibilities in a commercial lease 
agreement with an experienced attorney to avoid incurring hefty damages later.  
 

  
 
 

  


