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As per government estimates, there are over 11 million 

illegal aliens in the United States currently. The most prevalent 
fear they harbor is the fear of having to endure a removal 
proceeding and a possible deportation. As declared in the 
Immigration and Nationality Act, deportation is a formal act by 
the United States government that may result in the removal of an 
alien who has been determined to be in violation of various 
immigration and criminal laws. Deportation carries with it very 
severe penalties, including losing the right to return to the United 
States lawfully. If an alien is served with a deportation notice, it is 
very important to understand the rights and remedies available in 
the proceeding.  
 

Prior to being deported from the United States, an alien has certain legal rights that 
must be protected through a removal proceeding. Aliens may even challenge the removal 
proceeding itself on procedural or constitutional grounds.  
 

Generally, an illegal alien presently in the United States may be subject to 
deportation if he or she is found guilty of the following: 
 
1. The alien is in violation of the Immigration and Nationality Act or other US laws; 
2. The alien has violated a nonimmigrant status or a condition to enter into the US; 
3. At the time of entry, the alien is inadmissible pursuant to the immigration laws or 
adjustment of status provisions; 
4. The alien has aided another alien to enter into the US illegally; 
5. Marriage fraud was committed by the alien to enter or remain in the US; 
6. The alien failed to register or submitted fraudulent documents to enter into the US; 
7. The alien engaged in activities that endangered public safety, created a national security 
risk, or unlawfully voted; 
8. The alien was convicted of certain criminal offenses.  
 

Initially, a Notice to Appear is issued and served by the Department of Homeland 
Security/Immigration and Customs Enforcement agency.  The Notice to Appear is also filed 
with the U.S. Department of Justice. The immigration division of the U.S. Department of 
Justice is comprised of more than 200 immigration judges who must preside over cases that 
primarily involve removal.  The Notice to appear contains pertinent information about the 
accused alien and the case, including the nature of the proceedings, the alleged acts that the 
alien engaged in that violated the law, the consequences of failing to appear at the scheduled 
hearings, and the right to legal counsel.  It is for the immigration judge to decide whether an 
accused alien should be removed from the United States and whether the alien qualifies for 
relief from removal. Immigration judges must also decide whether to allow a lowering or 
elimination of the bond set by the Department of Homeland Security as well as withhold 
removal of an alien. 



 
At the hearing, an alien who is not represented by legal counsel may request an 

extension of time to retain legal counsel. If the alien retains legal counsel or wishes to 
proceed without legal counsel, then the judge determines whether the allegations listed in 
the Notice to Appear are accurate and whether the alien is guilty of committing those 
allegations. If a determination is made that the alien should be deported, then the alien is 
allowed to apply for relief from deportation. If no such relief can be determined, deportation 
is ordered. Otherwise, a separate hearing is scheduled to determine if relief from deportation 
is to be allowed. The accused alien may present witness testimony on his or her behalf at the 
separate hearing. It is up to the alien and his or her legal counsel to prove that he or she is 
eligible for relief from deportation.  
 

The types of relief from deportation that can be given are as follows: 1) Voluntary 
departure, where the alien voluntarily departs from the US within a set time frame; failure to 
voluntarily depart after such relief was granted may result in fines and a 10 year restriction to 
enter into the US. 2) Cancellation of removal that is allocated only to lawful permanent 
residents who can prove permanent residency for at least five years, continuous residency for 
at least seven years, and no convictions of aggravated felonies. Cancellation of removal for 
non-permanent residents can be granted to those residing continuously for at least 10 years, 
have good moral character, have no convictions for crimes that would result in removal, and 
can demonstrate extreme or unusual hardship if the result were removal. 3) Asylum is 
granted in limited cases where an alien demonstrates an inability to return to his or her 
country of origin due to persecution or well-substantiated fears of persecution due to 
religion, race, nationality, or political opinion.  4) Adjustment of status that an alien may be 
eligible for due to qualifying petitions. 5) Motion to reopen or reconsider the decision where 
new or additional material evidence is presented or mistakes of law/fact are reconsidered. 6) 
A stay of removal where execution of an order of removal is suspended for a period of time.   
 

If deportation is ordered, thirty days are allotted for any appeal applications. Appeals 
are handled by the Board of Immigration Appeals, and may be further appealed to the U.S. 
Court of Appeals.  
 

Once an alien has been deported, it is deemed to be an illegal act if an alien reenters 
the United States without the permission of the United States after being deported or 
excluded. The penalties for illegal reentry include fines, imprisonment, or both. For prior 
criminal non-aggravated felony convictions, imprisonment can be for upto ten years. For 
aggravated felony convictions, imprisonment can be up to twenty years.    
  

To avoid facing the severe penalties of a deportation/removal, it is extremely 
important to consult with an experienced attorney who can resolve issues in an alien’s case, 
as well as assemble a competent case against deportation/removal.  
 
 

  
 
 

  


