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As the South Asian population continues to increase in the 
United States, the needs of distinctive segments of the South Asian 
community must also be met. One particular aspect that is a 
growing concern is the care of the elderly. Although many 
households uphold the Asian tradition of caring for the elderly in 
the family home, certain circumstances necessitate that an elderly 
relative be cared for in a nursing home or a long-term care facility. 
Generally, nursing homes or long-term care facilities succeed in 
providing positive environments and competent care for the 
patients. However, there are case in which the facilities have failed 
to not only provide adequate and reasonable care to the patients, 
but have been criminally negligent. Specifically, facilities have 
been found to maintain incompetent/untrained staff, permitting 

an environment where physical/mental abuse take place, or an overall neglect of the 
patients.    
 

Through the aid of federal agencies and state protective services, nursing homes and 
long-term care facilities that have been found to be guilty of abuse, negligence, false 
imprisonment, or other criminal acts against patients have been subject to civil actions for 
damages and/or criminal prosecutions. A civil action against a nursing home or long-term 
care facility may arise due to negligent hiring/employment of staff, negligent maintenance 
of the facility and its equipment, and negligent supervision and care of the patients. 
Typically, the plaintiff in a civil action against a nursing home or long-term care facility must 
prove that the facility owners and/or employees breached a duty of care that is owed to the 
patient, the patient suffered injuries due to this breach, and the facility owners and/or 
employees conduct caused the injury to the patient. Accordingly, it is not sufficient to make 
allegations of possible negligence against a facility. Through the use of accepted evidence 
and expert testimony, it must be proven that the facility owners/employees had a certain 
duty of care and they breached that duty. Most states have statutes that provide for 
minimum standards of care that must be provided to patients in these facilities. And even if a 
facility meets the minimum standards of care, a facility may still be held responsible for the 
injuries to a patient. However, difficult issues arise when a patient’s injuries/illness may be 
due to a pre-existing condition, advanced age, or medical conditions. In such cases, the 
nursing home or facility attempt to argue that these factors were the actual cause of the 
injury/illness, not the negligence of the facility. Despite this argument, case law has 
established that the facility is not absolved of its liability based upon these factors.   
 

All states have systems in place for reporting allegations of abuse, neglect, and/or 
exploitation of the elderly patients, as well as providing a process to prevent the facility from 
engaging such conduct again. In civil actions based on some states’ regulations, a patient 
and their family may be awarded damages, be issued restraining or protective orders, and get 
injunctions. Federal requirements grant patients the right to be free from physical, verbal, 
mental, and sexual abuse, as well as be protected from punishments and involuntary 



seclusions. And since patients are dependent on the staff for providing food, shelter, medical 
treatment, and general hygiene, failure to do so on the part of a nursing home can be 
determined to be an act of neglect by the facility. Additionally, some states prohibit facility 
rules that may prevent reasonable communication between the patients and their families.  
Finally, some regulations attempt to protect the elderly from exploitation where their 
property is taken away by the facilities, or they are forced to engage in sexual acts without 
consent, or be otherwise exploited through duress, false pretenses, deceptive practices, or 
undue influence.  
 

Pursuant to federal and state regulations, elderly patients in nursing homes or long-
term care facilities have the following rights: the right to be treated equally and without 
abuse; the right to apply for and receive Medicare/Medicaid benefits; the right to be fully 
informed about their medical care; the right to see family members/physicians/service 
providers; the right to not be unjustifiably restrained or given unnecessary drugs; have the 
right to complain and have the complaint resolved; the right to keep their personal records 
and funds separate and confidential; the right to reasonable privacy; the right to review their 
medical records; the right to review state inspection reports of the nursing home; and the 
right to receive written timely notice regarding any transfers/discharges. 
 

If you suspect that an elderly relative is being mistreated by a nursing  home or long-
term care facility, then best efforts should be used to determine the following so that 
damages against the facility can be collected as follows: 
1. All the medical expenses required in the care of the patient; 
2. Actual expenses incurred for doctors, hospitals, nursing fees, laboratory fees, medication, 
etc. 
3. Estimated future expenses; 
4. Pain and suffering from the injuries; 
5. Mental  suffering; 
6. Past and future inability to enjoy life; 
7. Fear of future consequences; 
8. Anxiety about general well-being and the ability to enjoy life; 
9. Disfigurement due to scars, amputations, etc.  
10. Shortened life expectancy. 
    

It should be noted that punitive damages may be awarded by the court in cases 
where it is proven that a facility engaged in malicious or reckless conduct. Courts also award 
structured settlements in which the facility pays in periodic future events to the injured 
plaintiff or his/her family. The structured settlement to an elderly patient is generally not 
taxed. The structured settlement should always have provisions that allow the heirs of the 
patient to receive the structured settlements in case the elderly patient dies prior to the 
completion of all the payments. In cases where the elderly relative dies, courts award 
damages to the survivors that include loss of parental advice/guidance, loss of 
companionship, loss of consortium, mental anguish, and funeral/burial expenses.  
 

If you know or suspect an elderly person is being abused or is suffering due to the 
facilities, it is important to speak with an experienced competent attorney who can review 
the facts and advise as to the plan of action against the facility.  

 
  


