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THE DO’S AND DON’TS OF OWNING A FRANCHISE 

By: Bijal M. Jani, Esq. 
 

 
Are you tired of living paycheck to paycheck? Thinking 
about starting your own business but you don’t have large 
sums of investment capital? A lucrative business 
opportunity may be in starting and managing a franchise 
business. According to the International Franchise 
Association, more than one-third of all US retail sales are 
conducted by franchises, resulting in the employment of 
more than eight million people and sales of over one trillion 
dollars annually. To determine whether a franchise business 
is a beneficial proposal for you, it is important to understand 
the basics of franchising.    

 
A franchise is a contractual and legal relationship between the owner of a particular 
trademark product or service (franchisor) and a private person/business who 
markets the product or service in a particular area for a profit (franchisee).  
Generally, the franchisee pays a franchise fee for the right to use the franchisor’s 
name and/or system for a limited time in a limited area. Depending on the franchise, 
franchise fees can be as low as $5,000 to as high as several hundred thousand 
dollars. In return for the fees, the franchisee receives the benefits of a market-tested 
product or service. Also, the franchisee receives assistance in setting up and 
operating the business from the franchisor. An example is where a franchisor assists 
in finding a profitable location for the business, offers training for the business, and 
guides the franchisee in making management and marketing decisions.  Ultimately, 
however, the success of a franchise business may be determined by factors such as 
market trends, advertising by the franchise, and the franchisee’s dedication to make 
the business profitable.  

 
Predominantly, the two most utilized forms of franchising are product and/or trade 
name franchising and business system franchising. Product and/or trade name 
franchising is the simpler of the two forms, where fees are given just for the 
exclusive use of a specific product or trade name. Business system franchising 
involves an extensive relationship between the franchisor and franchisee where both 
parties must communicate periodically for training, supplies of products, and 
marketing strategies.   

 
Prior to setting up a business with a franchise, it is important to answer some 
questions: How much money can you afford to invest? Will you include partners? 
Will you need financing? Does a particular franchise require certain education or 
experience? Do you have relevant experience that a franchisor can consider for 



approval? These are crucial facts that must be considered before investing in a 
franchise to avoid obvious pitfalls and losses later. For example, if a franchise 
requires certain education or experience such as tax preparation or mechanical 
repairs, then you must be able to evidence the education or experience to the 
franchisor.  

 
Additionally, there are other factors to consider prior to investing in a franchise. 
First and foremost, it is important to note that the initial franchise fee may be non-
refundable and may not include additional costs such as rental, construction, 
equipment, insurance, and inventory. These additional costs may substantially 
increase the cost in setting up a franchise business. It is vital that all clauses of a 
franchise agreement be carefully reviewed so as to avoid unforeseen costs or 
liabilities.  

 
Secondly, some franchises require continuing royalty payments based on a 
percentage of monthly income. It is vital to understand the fine print in a franchise 
agreement since some franchises require royalty payments even if profits are not 
achieved or the franchisor fails in performing some of its duties. 

 
Thirdly, many franchises require the franchisee to pay into an allocated advertising 
account. The negative aspect of such advertising accounts is that while all the 
franchisees of a particular franchise have to pay into the account, the advertising 
may not target your particular area.  

 
Fourth, it is important to review what may be considered to be a termination of the 
franchise agreement. Since both franchisor and franchisee share a relationship 
based on a contract, a franchisor can allege that the franchisee breached the 
contract by not paying the required royalty fees, or not adhering to the required 
hours of operation. In that case, a franchisee may lose whatever monies that were 
invested in the franchise.  

 
Lastly, any franchise proposal must be evaluated carefully because innocent 
investors may be lured into a “too good to be true” franchise where the profits are 
exaggerated by the franchisor or the franchisor falsely alleges breach of contract 
and recaptures the business deceptively, causing the franchisee to lose the invested 
funds. Although there are some states that have laws regulating the franchise 
industry, there are currently no federal statutes that can protect investors from 
fraudulent or deceptive scams. As in all business decisions, the principle to follow 
may be “Buyer: Beware”! 

 
Potential investors must protect themselves by being cautious of franchise offers 
that “guarantee” millions of dollars in sales for a minimal investment, or do not 
disclose set-up costs such as training, inventory, and construction. The best way to 
avoid being scammed may be to do complete research and investigation into not 
only the franchise, but the industry it is operating within. For example, if a real 
estate franchise advertises huge sales in a relatively short period of time, research 



the market in your target area to determine if such sales figures are reasonable. 
Additionally, request copies of the franchise’s financial statements, credit 
references, accounting records, and a listing of existing franchisees with whom you 
can confer.  The Federal Trade Commission requires that franchises must disclose 
certain aspects of the franchise opportunity such as start-up costs to help investors 
avoid getting scammed by franchisors. In the event of a breach, franchisees can sue 
franchisors on the grounds of fraud, misrepresentation, and breach of warranty.  

 
In conclusion, it is obvious that the decision to invest in a franchise must be made 
very carefully to avoid costly mistakes. It is highly recommended that a potential 
investor review all franchise documents with an experienced attorney who can 
negotiate the agreements which eliminate problematic clauses.  


