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THE LAW & YOU 

 
THE DO’s AND DON’Ts OF SELLING YOUR BUSINESS 

By: Bijal M. Jani, Esq. 
 

 
So, you have worked hard and created a profitable business. 
Now you are considering selling that business and reaping 
the benefits of a profitable sale by retiring, traveling, or 
trying your hand at a new enterprise. Or, maybe the 
business you currently have may not be bringing in the kind 
of income you would like and it may be a wise decision to sell 
the business to cut your losses. 

 
Regardless of the reasons to sell a business, there are many 
factors to consider before selling your business enterprise.  

 
First and foremost, timing is everything. Certain economies 

and interest rates affect the marketability of businesses, such as attempting to sell a 
business in a recession. Since market demand is generally low during a recession, 
you may not be able to get as high a sales price for the business as you would be able 
to negotiate otherwise. It may be advisable to ride out the market trend until the 
situation improves.  

 
The second most important factor is also the cardinal rule for real estate: location, 
location, location! If the geographic area where your business is located is in a prime 
location for that particular industry or there is a potential for future economic 
growth in the area, you may be able to secure a substantial profit margin from the 
sale of your business. It may be advisable to research the surrounding area and the 
type of business that can derive the highest return.  

 
The third factor to consider before selling your business is your own personal 
situation. By selling the business, are you improving your financial condition, or will 
you be facing substantial losses that may not be resolved favorably in the short-term 
future? After the sale, will you continue to work in the same industry nearby, 
thereby creating a need for a limited non-compete agreement with the buyer? Or 
would you consider working as an independent contractor with the buyer of your 
business? 

 
Every year, more than half a million businesses are sold in the United States. Most 
of those businesses are small to medium-size businesses, with owners who may not 
be familiar with all the practicalities of making a smart profitable sale transaction. 
For example, many business owners have a tendency to claim a large number of 
deductions on their business tax returns. The negative impact of such a practice 
appears when the business tax bill is lower but so are the reported profits of the 



business. A prospective buyer may not believe your claims of supposed profitability 
or a prospective buyer may not be able to secure financing for the purchase from a 
lending institution based on extremely low tax return figures. In such a case, it is 
suggested that tax returns may be modified to reflect the profits more accurately. 

 
Another tax aspect to consider is whether to enter into an entity sale or an asset sale. 
In an entity sale, the corporate stock is sold to the buyer and the buyer then owns 
the business entity as a result. Since the corporate stock is deemed to be the capital 
assets of the corporation, any gains on the sale are taxed at a long-term capital rate 
if the seller owned the stock for more than one year. In an asset sale, the sales price 
is divided up into different asset groups such as furniture, fixtures, inventory, 
goodwill, etc. Certain asset groups are then taxed at ordinary income rates while 
others are taxed at a long term capital gain tax rate if owned for more than one 
year. It is strongly suggested that the advice of a certified public accountant be 
obtained to ensure maximum tax savings in a business sale transaction. 

 
Additionally, if you operate a business on leased premises, it is imperative to review 
and discuss the existing lease provisions regarding termination of the leasehold, 
lease assignments, or subleasing of the premises with the landlord. Consulting with 
the landlord in advance prevents disputes and delays later that can arise due to lack 
of communication between the parties. If the business being sold is situated on real 
property that will be sold with the business, it is advisable to review the deed and 
any mortgage notes, UCC liens, certificates of occupancy, and any other adverse 
items that may prohibit the transfer of clear title to the premises. 

 
Prior to putting your business on the market for a sale, you must also determine the 
price range you would accept from a prospective buyer for your business. The sales 
price may depend on the value of the assets of the business, the goodwill 
accumulated in the business, or external factors such as industry forecasts and/or 
third party appraisals. Before accepting any offers, a determination should be made 
as to all creditors that may have to be paid at closing, and whether all co-owners or 
partners will receive consideration from the sale.  

 
Attempting to get the highest price for your business may be less demanding if you 
retain the services of a business broker who can reach out to an increased number 
of potential buyers, and also negotiate a higher sales price. But, it is advisable that a 
commission amount be negotiated in advance with the broker since some brokers 
charge a substantial commission for their services.  

 
Lastly, if you own and operate a business that may be a hazard to the environment, 
such as a dry cleaning facility, gas station, or car wash, it is advisable to resolve any 
and all environmental violations prior to entering into a sale transaction with a 
prospective buyer. Resolving such issues in advance prevents undue delays in the 
sale process and may help you negotiate a higher sales price for your business. 
 



As a final point, to avoid unforeseen surprises, a listing should be prepared of any 
and all customer lists, employment contracts, insurance certificates for all assets 
covered, security agreements, supplier lists, and copies of all business licenses. A 
portfolio of these items help make the transaction a hassle-free and profitable 
opportunity for both the seller and the buyer of a business.  
 
  


