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As litigation costs increase and civil court dockets are 

crammed with pending cases, there have been innovations in 
developing different methods to resolve disputes between parties. 
Two alternatives to pursuing a legal action in a court of law are 
mediation and arbitration. Mediation and arbitration allow for a 
quicker resolution of a dispute because a succinct schedule is 
followed and both methods decrease the costs of pursuing a claim 
since the discovery process is not as extensive. Also, these 
alternatives to civil litigation are gaining popularity since a 
compromise may be achieved without having to go through the 
unpleasant experience of an adversarial conflict. It is becoming 
increasingly common for many types of contractual agreements 

such as employment contracts and franchise agreements to include binding alternative 
dispute resolution clauses. Since the civil court system prefers resolving disputes through 
alternative methods, individuals should be wary of signing any agreements that contain 
alternative dispute resolution clauses without understanding the full ramifications of such 
clauses. If one is already involved in litigation such as business disputes, accident cases, and 
matrimonial actions, alternatives for dispute resolution should be considered as constructive 
methods to a more efficient resolution of the issues.  
 

Mediation involves bringing both parties together through a professional who 
considers both parties’ arguments and then trys to achieve a compromise. In many cases, it is 
easier to re-establish an affiliation between parties after mediation since the process generally 
removes the antagonism the parties may feel toward each other. The mediation process 
involves retaining the services of a mediator who can identify and discuss the issues of a 
dispute between the parties. At the conclusion of the process, the mediator gives his/her 
proposed solution that can then be accepted or rejected by the parties. The process is 
informal and generally conducted in a cooperative manner. While mediation generally does 
not require representation of the parties by an attorney, many who are involved in a dispute 
prefer to have the knowledge and negotiating skills that a competent attorney can offer in a 
mediation.  
 

Distinct from mediation, arbitration is a more formal procedure in which the 
decision of the arbitrator is final, legally binding on the parties, and in certain cases may not 
be appealed. Nevertheless, arbitration hearings are conducted by affable arbitrators, not 
judges as in a court of law. Arbitration is also not restricted by strict rules of evidence as a 
civil litigation case is generally. As such, arbitrators can take into consideration different 
types of evidence, including hearsay or questionable documents, that may not be allowed in 
formal civil litigation.  
 



Some of the advantages in pursuing resolution of a dispute through arbitration are:  
 

1) Less expensive than civil litigation: since arbitration usually eliminates depositions, 
motions, and other discovery tactics, the case can be resolved much faster and without 
substantial legal costs.  

2) Discretion: arbitration hearings are held in a private genial setting such as a 
conference room, not in a public courtroom which can add to a parties‘ aggravation. 

3) Competent arbitrators: arbitrators are specially trained in specific types of cases 
thereby allowing them to identify and understand the dynamics of specific issues in a dispute 
more easily than a judge or jury.  

4) Fair-minded arbitrators: it is generally believed that since the arbitrators’ objective 
is to achieve a resolution, they are more likely to consider all the issues in a case and 
encourage the parties to compromise, thereby allowing parties with weak cases to still 
achieve a beneficial resolution.  
 

The disadvantages of arbitration are notable and should not be ignored. First and 
foremost, arbitrators’ decisions are final and binding, without requiring arbitrators to justify 
their decisions. Second, there are only a few instances in which an arbitrator’s decision may 
be appealed. Third, going through an arbitration process takes away any considerations that a 
sympathetic jury may have in a particular case. Fourth, since arbitration is subject to a 
succinct schedule and does not allow for many types of discovery tactics that can be used in 
civil litigation, the parties may not obtain nor have ample opportunity to review their 
adversary’s documentation in a case. 
 

Unless agreed to otherwise, arbitration is most commonly conducted through the 
American Arbitration Association. To commence the arbitration process, a demand for 
arbitration is filed with the filing fees and notices are sent to the other parties. The other 
parties can then submit their responses to the claims, along with any counterclaims they may 
have. The American Arbitration Association then provides the parties with a detailed listing 
of potential arbitrators, through which the parties can agree on an arbitrator. Thereafter, a 
hearing is scheduled at which witnesses can be produced and the parties can present their 
case. Due to the fact that arbitration involves witness testimony and a formal presentation of 
the case, it is not recommended that arbitration be conducted without the assistance of an 
experienced attorney. After the hearing, the arbitrator is required than to issue an equitable 
decision and an award, usually within 30 days of the hearing. Since the proceeding was not 
undertaken in a court of law, arbitrators do not need to advise as to their basis for reaching a 
decision or calculating damages in a particular case. This can be problematic for a party who 
did not expect an unfavorable decision.       
 

Prior to determining whether to pursue the alternative dispute resolution, it is 
advisable to speak with an attorney who can advise on the strength of the case and the costs 
versus possible gains.   


