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THE LAW & YOU 

 
DEALING WITH THE UNTHINKABLE: FORECLOSURE 

By: Bijal M. Jani, Esq. 
 

 
The last few years were a boon for the real estate 

market. Banks offered incredibly low mortgage interest rates 
to borrowers, thereby helping real estate sales soar. 
According to latest figures issued by Mortgage Bankers 
Association, 4.39% of mortgages in the second quarter of 
2006 were delinquent, resulting in over $400 billion at risk of 
foreclosure. And while individuals do not anticipate 
foreclosure at the time of securing a mortgage, high 
adjustable interest rates, overspending, or a crisis such as job 
loss or medical emergency can result in a failure to pay the 
home mortgage. If you are one of the thousands of 
Americans dealing with the nightmare of defaulting on your 

home mortgage, it is important to assess the situation and try to develop a strategy in 
dealing with a possibility of foreclosure. It should be noted that the following is for 
general informational purposes and should not be used in the place of competent 
advice from a professional.  
 

First, analyze the financial situation. If your other current debts, such as 
credit card charges, are creating an increasing strain, compile a list of the debts and 
decide which expenses are essential and which can be avoided. Be honest in your 
analysis: is a luxury car really necessary for basic transportation? Can’t you restrict 
the substantial amounts of money spent every month for entertainment/recreation? 
Cancel the magazine/cable TV/satellite dish subscriptions, avoid eating out at 
restaurants too often, and purchase only necessary groceries/clothing. 
 

Second, make a budget. After determining which debts are compulsory and 
which can be avoided, calculate how much of the available income can be allocated 
to the essential debts, such as the mortgage. By cutting back on non-essential 
spending or living a frugal lifestyle, several hundred dollars can be diverted to your 
mortgage payment every month.    
 

Third, don’t bury your head in the sand and ignore the situation. If the 
available income is still not enough to pay for your outstanding mortgage debt, do 
not ignore the lender’s letters or telephone calls. Call the lender and honestly inform 
them about the financial situation. Since lenders are more interested in receiving 
timely payments with interest rather than foreclosing on your house, most lenders 
will try to work out an arrangement. It is important to note that although you are 
stressed, you must maintain a polite attitude with the lender‘s representatives. Your 
problems are your problems, and being rude or threatening will not help gain any 
consideration with the lender.   



 
Fourth, make a plan to resolve the situation. Contact a non-profit 

housing/credit counseling agency or an attorney to help you reach a compromise 
with the lender. Some examples of possible resolutions are: forbearance, where it is 
agreed that you will temporarily pay a lower amount or nothing for a time period; 
reinstatement, in which you agree to pay a lump sum amount by a specific date to 
reinstate your loan; repayment, where a lower payment is required by the lender for a 
certain time period; and loan modification, where both you and the lender enter into 
a written agreement that permanently changes the terms of your loan so that you can 
afford the monthly payments. As part of your plan to deal with your debts, consider 
making an effort to earn additional income by getting additional employment. Also, 
consider borrowing money from relatives with whom you share a trusting 
relationship.  
 

Fifth, deal with your reality. If a reasonable repayment of the outstanding 
mortgage debt is not feasible, make a sensible decision by putting the house on the 
market and selling it. In certain cases, a prospective buyer may be able to assume 
your existing mortgage debt. If you face the likelihood of selling your house but not 
having enough proceeds to pay the amount owed on your mortgage, your lender may 
agree to a lower payoff. Finally, the lender may be willing to cancel your mortgage 
debt and accept a deed-in-lieu of foreclosure if you agree to voluntarily transfer your 
house to the lender. However, this option cannot be utilized if there are other 
mortgages or judgments/liens attached to the property.   
 

A few words of caution. Before agreeing to a repayment plan with the lender, 
be sure that you will be able to follow through on your promise with the scheduled 
payments with a definite source of income. A bad situation can become worse if you 
send the lender some money but still end up in foreclosure a few months later. Also, 
there are many predatory lenders who will try to convince you that getting a 
mortgage with them will erase your problems. Generally, these lenders offer 
mortgages that are at a higher cost to the borrower, making your situation even 
worse a few months later.  
 

Finally, if you are experiencing a mortgage debt crisis, your credit report will 
reflect the situation. Unfortunately, there are also many “credit counseling” services 
who will contact you and promise to “get rid of your bad credit”. It is important to 
note that a company or individual cannot remove true delinquent accounts on your 
credit report and cannot eliminate bona fide judgments or liens that also may appear. 
With the exception of cases of identity theft, your credit report and its contents are a 
result of your choices and circumstances; the delinquencies cannot be miraculously 
eradicated.  
 

An essential part of the American dream is the purchase of a house. In an era 
where most consumers are spending more than their earnings, the unthinkable 
nightmare of foreclosure may be closer than they think. By learning to control 
irresponsible spending habits and dealing with a bad situation in a rational manner, 
the American dream can be realized.    


