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THE LAW & YOU 

 
FINANCING A CONSTRUCTION PROJECT 

By: Bijal M. Jani, Esq. 
 

 
You have a great idea for a business, have found the best 

location, and are experienced enough to know that the business 
can generate substantial profits if everything is “just right”. Only 
one thing is missing: money for the construction of the project. 
When your personal savings is not enough, and neither are the 
sums that are contributed by family connections, you need to 
secure financing from a lender. Before embarking on a big project 
such as a commercial construction project, it is advisable to have a 
general understanding of the mechanisms underlying such a task.  
 

Construction financing is different from permanent 
financing in that while permanent financing focuses on one set 
time frame within which all factors should be resolved, 

construction financing involves comprehensive collaboration from all parties to commence 
and complete each and every phase of the project that is subject to an extended time frame. 
And while permanent financing utilizes the services of third parties such as appraisers, title 
companies, and surveyors only upto the time of closing, construction financing requires 
third parties to address various issues that arise during different phases of the project. 
Finally, construction financing is usually done on a low variable rate loan for a short term, 
usually two to five years, with no prepayment penalty.  
 

Generally, since construction project financing involves funding an entity that does 
not exist at the time of initiation, financial lenders utilize a stringent set of requirements to 
ensure that the project is worthwhile and sustainable. Lenders use projected budgets, plans, 
specifications, and representations by professional third parties to ensure that each phase of 
construction is completed successfully and in compliance with local laws. While it may 
appear to entrepreneurs that the lenders are too fussy and demanding with the details, an 
understanding of the purpose behind each task in a construction project makes it easier to 
deal with and success likely.  
 

The starting point for construction project financing is usually a review of the title 
and land survey issues, along with the market value of the property. Using competent title 
companies and surveyors, issues concerning easements, liens, encumbrances, zoning, and 
boundary lines are reviewed and resolved. Depending on the type of business that will be 
operated on the property, drainage and environmental concerns are also addressed. Local 
restrictions and regulations must also be investigated to ensure proper compliance. For 
example, construction for a gas station must take into account environmental concerns like 
water levels, as well as local ordinances that are designed to prevent harm to residents and 
land.  
 

Lenders use the services of licensed appraisers to determine the market values of the 
property, pre-construction and post-construction. If the estimated market value is too low, 
the borrower may be required to infuse more capital into the project. Appraisers generally 



use three methods for determining the market value: the income, market, and cost approach. 
The income approach tries to predict the return on investment amount if the property is later 
sold. The market approach uses comparable sales figures in the same geographic area to 
derive at an estimated value. The cost approach takes into account the estimated costs of the 
project to determine its overall value, although this may be inaccurate since hidden “soft” 
costs may be overlooked.  
 

The three core professionals in a construction project that must relay all information 
to the construction lender from beginning to end are the architect, engineer, and contractor. 
The architect designs the building plans and specifications. The engineer must review all 
land planning issues such as drainage, easements, and local regulations. The contractor 
submits detailed pricing and building proposals to the owner, architect, engineer, and the 
lender. In certain states, contractors are required to post performance bonds as a condition 
to ensure that all work promised is completed. The lender must then review all the submitted 
documentation, revise budget projections, and give the final approvals so that a closing can 
be scheduled.  
 

Once the pre-construction closing is completed, then the contractor and other 
professionals submit invoices to the lender for materials used and specific work items that 
have been completed. Lenders generally have inspectors visit the property to investigate the 
accuracy of the items listed in the invoices. Based upon reports submitted by the inspectors, 
the lender remits specific funds to the contractor and other professionals. If the third party 
licensed professionals have filed liens against the property to ensure payment for services 
provided, the lender requires that lien waivers are filed. 
 

An important aspect of the final phase of the construction project is that the lender 
attempts to ensure that there are no third party beneficiaries or outstanding liabilities of the 
lender. At post-construction closing, lenders usually have documents prepared that avoid 
liability for defects in construction or any factor that has not been disclosed to the lender, as 
well as assignments of intangibles where the lender retains a security interest in the project 
until the financing is fully paid. Post-construction closing also requires a final as-built survey 
that is incorporated into the title insurance, contractor’s lien waiver, occupancy permits, 
zoning clearances, and all necessary insurances.                
 

On the whole, construction project financing is a complex undertaking that requires 
competency and experience. It is vital that although you may have a dream of a successful 
newly-constructed business, a qualified attorney can protect you from unnecessary liability 
while ensuring that you and your dream are on your way to fulfillment.  
 
        
 

  
 
 

  


