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THE LAW & YOU 

 
ENSURING A BETTER TOMORROW   

BY PLANNING YOUR ESTATE TODAY 
 

By: Bijal M. Jani, Esq. 
 

 
Although many people put money away in a savings account, 

pay off the mortgage on the house, or leave behind a substantial life 
insurance policy, many fail to do the one obvious task that can help 
loved ones save thousands of dollars and legal hassles. A well-thought 
out estate plan prevents needless legal hassles and helps save on 
needless taxes and fees that could be utilized by your beneficiaries 
instead. And though most people do not like to think about the 
inevitable, a tragic event, such as death or terminal illness, can shatter 
your family and the lifestyle it enjoys. A long-term illness can put you 
in a position where you cannot make reasonable decisions for your 
finances, health care, and family members. An estate plan can help 
prevent such problems.  
  

An estate plan records your final wishes by allocating assets such as real estate, bank 
accounts, stocks/securities, life insurance policies, and personal property to particular 
beneficiaries. It also helps ensure that all your desires for particular health care are also honored. 
It is important to note that wills/estate plans must be written and the testator must be an adult of 
“sound mind”. An experienced attorney can help you design an estate plan to suit your particular 
needs.  
 

A clear and comprehensive Last Will & Testament achieves the following objectives: 
first, by identifying the family members or friends that are to receive particular property upon 
your death, it ensures that your property will be transferred to the “right” individuals as quickly as 
possible, without many legal hassles. Second, a Will minimizes the expenses of transferring your 
property to the beneficiaries by avoiding legal obstacles and reducing the taxes owed to the 
government as estate or inheritance taxes. Third, if you have children under the age of eighteen, a 
Will allows you and/or your spouse to direct who should be appointed as a legal guardian of your 
child. A Will also allows you to choose the executors and trustees, thereby reducing the 
administrative burdens of your loved ones.  Lastly, a comprehensive estate plan allows you to 
dictate health care instructions that should be followed by loved ones upon your physical/mental 
disability, such as having a stroke or being in a coma, where you cannot give instructions. 

 
In the event that an individual dies without a Will or estate plan, the distribution laws of 

the state where the individual resided determine the distribution of the property.  Although the 
laws vary with each state, there are some general rules that are applied to most of the cases. At 
the outset, instead of the surviving husband/ wife inheriting the entire estate, he or she may be 
given only one-third of the estate by the state, with the remaining two-thirds given to the children.  
Further, the surviving spouse may have to post a bond and then report to the state as to how he or 
she is managing the property for any minor-age children. This can be aggravating, expensive, and 
unnecessary for the immediate surviving family. 



 
Also, if both husband and wife were to die without a will and leave behind minor-age 

children, the state may step in to decide who should be appointed as the legal guardian of the 
children, regardless of what may have been the deceaseds’ or other family members’ wishes. By 
having a Last Will and Testament in place with a legal guardian listed for minor-age children, 
you can have peace of mind as to who would be appointed as legal guardian in case of a tragedy. 

 
Further, if a surviving husband or wife remarries after the death of their spouse, certain 

statutes not only allow his or her new spouse to have a legal interest in the estate, but he or she 
may not be legally obligated to use those assets for the benefit of the children of the first spouse 
nor leave any of the mingled assets to those children.  

 
Another document which is crucial to an estate plan is the Health Care Proxy, also known 

as a Living Will. To avoid the kind of scenario produced by the Terri Schiavo case, this document 
allows instructions directing the type of medical treatment you wish or do not wish to receive if 
you are too sick or disabled to give instructions for your medical care. Acknowledging the 
fragility of life, a sudden heart attack or car accident may result in a permanent comatose 
condition. An unwanted result may be family members fighting over what each believe to be the 
“wishes” of the disabled person. The Health Care Proxy prevents this type of a situation by 
clearly listing your desires for medical treatment, including “Do Not Resuscitate” orders where 
life-prolonging treatments are not given in cases where death or permanent vegetative state is 
likely.  

 
A document that is used in conjunction with the Health Care Proxy is the Durable Power 

of Attorney. The Durable Power of Attorney appoints an individual who would be given the 
responsibility of making health care decisions on your behalf if you are unable to do so. This 
includes, but is not limited to, the usage of feeding tubes, respirators, surgeries, and nursing 
homes for prolonged care. The Power of Attorney also allows the attorney-in-fact to make 
decisions regarding all assets, liabilities, and financial arrangements, such as paying bills and 
filing insurance claims. Since this is a very important authority, great thought should be given 
before granting another individual the right to make these decisions on one’s behalf. Like life 
insurance beneficiaries, the authority of a Power of Attorney should never be granted to someone 
who may be suspect of having questionable motives. 

 
Regardless of the size of an individual’s estate, it is critical that members of the South 

Asian community consult with experienced attorneys who can develop an estate plan for their 
beneficiaries. While it takes only minimal effort to execute the most important task now, the 
benefits to your loved ones will be perpetual. 

  


